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FCC ~d IICH 1I'l8~1.1 In Fe:bruary. I 'l'l I the: Commission reinstate:d the: SBH cl1mpctiny
application ayainst Astroline's license renewal application.' Meanwhile:. in 1'l88. Astroline had
tile:d for bankruptcy. and in Ma}·. l'l'll. the Commission consented to the assillnme:nt of license:
llf WHCT·TV to the Trustc:c:·ln-Bankruptcy. File No. BALCT.910506KH. Because WHCT-TV
had gone: otT the air. the Trustee began filing requests for consent for the station to re:main dark.
Finally. in Sc:ptember. 1993. the Trustee filed the assignment application to TlBS which is the:
sul:!ic:et of the instant request for relief.

SBH timely filed a Petition to Deny that application in which it argued. inter alia. that
because the assets of WHCT·TV had either been foreclosr<! upon or transferred out of the
Iice:nsee.s c:state. the Trustee hoIds a bare license. Petitioner IUrtber asserted that despite
Astroline's representations to the Commission otherwise. it did not qualify as a minority­
controlle:d entity tor the purpose of the minority distress sale policy. lastly. SBH maintained that
TlBS principal ~licheal L. Parker. and applicants associated ....ith Parker. have bee:n the subject
of serious questions concerning their conduct before the Commission. which thus raises an issue
re:garding the qualification of the assignee to hold a Commission license. In response to dIese
claims. TlBS asserted that it had equipment in the transmitter building at the transmitter site. that
SBH was estopped from raising minority control issues since those had been decided b}' the
Supreme Court. and that the fact that the Commission had granted applications tiled by TlBS and
Parke:r in the past indicated that both met the Commission's basic qualifications for lice:nsees.

Now TlBS requests immediate grant of its assignment application. Prompting this request
is a provision of the Telecommunications Act of 1996. as implemented by the Commission.
re:quiring that the licenses of stations off the air prior to February 8. 1996. will expire on
Fe:bruary 9. 1997 should they not resume-operation before that time: TlBS asserts that if the
Commission grants its request and approves the assignment of WHCT-TV. it will place the
station back on the air prior to February 9. 1997. Although the Commission generally defers
action on the sale of a station during the pendency of that station's ·renewal. TIBS cites prc:eedent
\\ hich it claims stands for the proposition that the Commission \\ill grant exceptions to the:
de:ferral policy in extraordinar)' situations such as those involving bankruptcy.~ or where grant of

: S8H also filed.lIId the Commission rejected. objections to the di5lRSS sale policy. Fuillt Co:nter. 1m·.. ~S RR
~d"l (Mass MccL Bur. 1984); Faillt C~er. IfIC.. S4 RR 2d 1216 (1913). Ultilllllely the Supreme Coon upheld the
eonstitutionalilY of Illis policy. See Mdro 8t'oodcosrinr, Inc. •. FCC. 497 U.s. 5-17 (1990).

, We nOle dur compantive proceedings generally remlin frozen in the wake of Beclrtel ". FCC. 10 FJd '7~

to.CCir. 1'l'l3)......, FCC F,w:a Compuroliw P,oceedings. 9 FCC Red lOSS (19941: ."a"!Iit-urian .., FCC
ColIIl'u'uri,e P""'eedings F,ee:e PO/icy. 9 FCC Red 6689 (1994).

.. S.:e Implemenrotion ofSecri"" 40JI IJ oflite TelecommUllicOlions "" of 1996 ISi/enr SlaiiOlI .~ur/ltl,i:utiM'</.

FCC %-218 aI 'S. released May 17. 1996; see ""0 47 U.S.C. §312(g) (1996).

• •'i<.-.: Stod)w/Jen ofCBS IfIC.. II FCC Red 3733.3748 (I99S); The Rcr Compa1l}, 8 FCC Red 3988.3'188
(1'l'l3): &:nnell Gilberr Gui_. S FCC Red 20S2 (Audio $uv. Div. 1990); .~"ltur .~. Ci,illi. 2 FCC ~d 6'I~'13

(1%6).
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the: sale: \\ ill e:nsure continued operation of a )1ation during the pendency of a hc::uing
proce:e:ding: TlBS also argues that the outstanding SBH petition to deny the assignment doc:s
not preclude: immediate grant of that application. bc:cause the Trustee has more than abare lice:nsc:
tll assign since: it h:Is the: right to lease the transmitter site. and because the ·utte:rly meritless·
alle:gations ~'once:ming Astroline and Parker can be raised during the comparath'e: renewal
procc:c:ding.

In regards to the bare license issue. S8H respQnds that TI8S gained the right 10 lease the
transmitter site qfrer the tiling of the assigiUnent application. and tbal the lease agreemc:nt merely
grants it the right 10 space on a transmitter IOwa". SBH further notes thal the lessor sold the
lransmitter site in December. 1995.' Additiooal.ly. S8H argues tbal the precedent cited by TI8S
doc:s not support grant of an exception to the deferral policy in a situation such as the one here.
where a petition raising serious character issues has been filed against the assignment. and where
a competing application remains pending against a renewal application. Grant of the assignment
cannot occur. maintains SBH. bc:cause Commission policy requires that it first examiDe ihe
4ualilications of both assignor and assignee. and substantial questions of material tact have been
raised regarding the qualifications of both Astroline and Parker. S8H states that it has new
docume:ntation supporting its claim about Aslroline. With respect to Parker. S8H notes that
.Ihhough applications with which he has been associated have been granted. in those applications
he lacked candor concerning the nature of his past problems with the Commissioll: which
included tindings that he had been central 10 applications found to have attempted fraud on the
Commission.'

TIBS has provided no basis for us to .grant its request. Contrary to its assertions.
pre:cedent doc:s not .support an exception to our deferral policy under the facts of this case. In
S/odcholders ,,{CBS Inc.. we granted the transfer of CBS to Westinghouse despite the pendency
"f the: lice:nsc: renewal of one of the stations involved in that transaction. as well as the existence
of a competing applicant who raised basic qualifications issues against the transferor. II FCC
Rcd 3733. 3748 (\995). Unlike the instant case. however. that case in\'olved special
circumstances in that deferring the transfer pending the comparative hearing would compel del:ly
of a merger involving 31 broadcast facilities.' Finally. and most critically. in that case the:

" .'M!tt .WiJ..Olrio Conunll1tit:lllions. IftC.. 90 FCC 2d 114 (1912).

. In ils reply. TIBS not..o dull in JanulrY. 1991. il entered into two apftIIIClIlS with the lnIISI1Iiner site Iessor's
successor. one givinS il the ri&hl 10 use spIlCC on • uansmission lower. and another conveying to il a tdcvision
transmission anlenna cUlTClltly mounted on lhallower. for use at the sileo

< SBH also presents a copy of a record from the Office of lhe Setretary of the Stale of Delaware.' daled
D«<:ember 10. 19%. declaring Ihat TIBS "is no longer in existence and 100II """,,ing under the laws of the Stale
of Delaware" due 10 failure 10 pay its lIXe5.

'•.l/id.Ohiu Communicutions. Inc.. the other case ciled by nBS in which we pted an eXceplionlo our cltfmal
policy involved extraordinary circumslances not presenl here. 90 FGC 2d 114 (assignmenl granled despile pending
renewal where controlling interest in licenscc's stock was in escrow _OIInt and not subject to exercise by ...yonc.
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CIIl11mission \\as able to address and resol\"e all of the outstanding basic qualilications issuc:s
rais.:d ill lhe: competing applicant"s petition to deny. Thus. we indicated that "whe:re the pendc:ncy
"f a transl'o:r application o\"erlaps with the renewal period of one of the stations in\"ol\"ed in a
l11ultiple:-station transt'o:r. we shall employ [this procedure) so long as there re:main 00 basic
lJualilications issuc:s against the transferor and transferee that cannot be resolved in acting on the
transler ..... 11 FCC Rcd at 3750.

Petitioner has raised serious basic qualifications issues against the panies in\"ol\ed with
Ihis application. and has presented a plethora of documentation in support of these allegations.
SBH claims that although Astroline represented that it qualified as a ininority-controlled entity.
control of the company actually rested with its non-minority principals. in contravention of the
minority distress sale policy. and provides documentation to support these claims. including
copies of reports by Astroline to the Internal Revenue Service indicating that the supposed
controlling minority principal actually owned less than 1% of the company in 1985. 1986 and
1987.'" Serious character questions also remain regarding the assignee. ParkerfflBS. For
e:xample. in one instance an administrative law judge disqualified an applicant in a comparath·e
he:aring for a new television station after finding Parker to be an undisclosed principal in that
applicant. See Religious Broadcasting Network. 2 FCC Rcd 6561. 6566-67 (1.0. 1987). The
Re:\"iew Board upheld the disqualification. characterizing the application as a "travesty and a
hoax." 3 FCC Rcd 4085. 4090 (Rev. Bd. 1988), and the applicant as a "transpicuous sham" which
had "attempted fraud" upon the Commission. [d. at 4091.

~loreo\"er. although the assignee presented us with the January 1997 contracts between
it and the transmitter site lessor's successor. giving it the right to use space on a transmission
tower. and conveying to it the television transmission antenna. none of the panics to the
application have refuted the allegation that the assignor held nothing more than a bare license at
the time it filed the instant assignment application in 1993. Nor has the Trustee provided an
ill\-entory of its assets sufficient to demonstrate that it possesses the technical ability to operate
WHCT-TV. Indeed. except for periodically filing requests for extension of time to remain dark.
since 1993 the Trustee has remained completely silent regarding the fate of\VHCT-TV mto
"ur knowledge. has never attempted to return the station to the air. despite the fact that the
station's license will expire in February, 1997 should he not do so. Under Section 309 of the
Communications Act 47 U.S.C. §309(d)(2)-(e), if a subslantial and material question of fact is
presented to the Commission. the application shall be designated for hearing. (n this instance.
we believe that the numerous allegations against the parties involved in this assignment raise
substantial and material questions of fact which cannot be resolved in acting on the assignment
without a hearing. as requested by 1IBS.

including lruSiec or conservator).

,.. Th. rilCl that the case went to the Supreme Court in order 10 address die constitutionalil)- or the minori!)
Jistress sale policy. does not prevent the Commission rrom invest;s.i... aIleptions concernin!: Ih. ,ernei!) "r
Aslmline·s rtprestntalion.s regarding its compliance with the mi~-_11ed entity crileria.
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On January:! l. 1997. SBH tiled a response which alleged. inter uliu. that a prohil>iled
l'X part/! communication took place between a member of the Mass Media Bureau statl" and the
Trusto:.:. .\ copy of the response was served on the Managing Director who has reterred this
mailer to the Commission for evaluation in connection with the pleading of which it is a party.
In its response. however. SBH has provided no evidence in support of that allegation. To the
extenl that such evidence may exist. it 'should be submitted to the Otlice of the Managing
Director. S<:e 47 C.F.R. *1.1214.

Finally. we note that our decision today will not adversely affect the viewing public in
the Hantord nrea since WHCT·TV has not provided service for over five years. Nor does our
action pre"ent the Trustee from taking measures to resume service on WHCT·TV prior to
February 9. 1997. Consequendy. having considered all the materials before us in this matter. the
request for emergency relief. filed by Two If By Sea IS DENIED.

This letter was adopted by the Commission on January 30. 1997.

BY DIRECTION OF THE COMMISSION

William F. Caton
Acting Secretary
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Federal Communications Commission
Washington, D.C. 20554

MAY 22 1997

)

CORRECTED

Alan C. Campbell, Esq.
Irwin, Campbell & Tannenwald, P.C.
1730 Rhode Island Avenue N.W.
Suite 200
Washington, D.C. 20036-3101

Re: WHRC(TV), Norwell, MA
FCC File No. BALCT-961007IA

Dear Mr. Campbell:

This letter is in reference to the application for consent to assign the license of station
WHRC(TV), Norwell, Massachusetts, from Massachusetts Redevelopment Limited Liability
Company ("MRLLC) to Channel 46 of Boston, Inc. ("Channel 46").

Michael L. Parker is the majority member of MRLLC and is also the major principal
in Two If By Sea Broadcasting Corporation ("TffiS"). TIBS is the proposed assignee of
WHCT-TV, Hartford Connecticut. In 1993, Shurberg Broadcasting of Hartford, Inc.
("Shurberg") filed a petition to deny the Hartford assignment application alleging, inter alia,
that Parker misrepresented facts and lacked candor in connection with various Commission
filings over a number of years. In a By Direction Letter to Howard Topel and Harry F.
Cole, FCC 97-25, dated January 30, 1997, the Commission determined that there were
substantial questions of material fact with respect to Parker's qualifications to be the licensee
of the Hartford facility. See also Memorandum and Opinion and Order & Hearing
Designation Order, ("HDO"), MM Docket 97-128, FCC 97-146, released April 28, 1997.
Since the HDO designated for hearing the renewal application of the proposed assignor,
specification of issues with respect to ms' qualifications was not necessary at that time.
HDO at n. 1. Here, no allegations have been raised by any party in connection with the
assignment of station WHRC(TV) and the misconduct alleged in the Hartford proceeding
does not appear to have involved the day-to-day operation of the Norwell station. See Straus
Communications Inc.. 64 RR 2d 556 (1987) citing Grayson Enterprises, Inc., 47 RR 2d 1515
(1980), modified 53 RR 2d 126 (1983). Further, neither the HDO nor the Commission's By
Direction Letter limited the transferability of any stations commonly held by Parker. See
James S. Rivers, 48 FR 8585, 8586 (March I, 1983). See also Character Qualifications,
102 FCC 2d 1179, 1223-1225 (1985), recon. denied, 1 FCC Red 421 (1986). Thus, based
on the circumstances of this case, we do not tind that the outstanding matter relating to Mr.
Parker is an impediment to a grant of the subject license assignment application. This action
is without prejudice to whatever ultimate resolution of Shurberg's allegations may be called
for in connection with the proposed assignment of WHCT-TV.



. )

Accordingly, having found the assignee fully qualified to become a Commission
licensee, the application to assign the license of station WHRC(TV) from Massachusetts
Redevelopment Limited Liability Company to Channel 46 of Boston, Inc. (BALCT­
961007IA) IS GRANTED.

Sincerely,

;2- ~./~
, .

Barbara A. KrelSrnan
Chief Video Services Division
Mass Media Bureau

cc: Howard A. Topel, Esq.

--------------
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" .
LAW OFFICES

- MULLIN, RHYNE AND TOPEL
PIlOFESSIONAL CORPORATION

1225 CONNECfiCUT AVENUE. N.w. - SUITE 300
WASHINGTON. D.C. 20036-2604

(202) 659-4700 TELECOPIER (202) 872-0604

March 11, 1997

RECEIVED

NAR11tm

II

,,

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W.--Room 222
Washington, D.C. 20554

Re: Reading Broadcasting, Inc.
WTVE-TV, Reading, Pennsylvania
File No. BRCT-940407KF

Dear Mr. Caton:

Enclosed in triplicate with respect to the above-referenced
application is a copy of a letter from the FCC. A Petition for
Reconsideration was filed on March 3, 1997, and is pending. Please
call the undersigned counsel for Reading Broadcasting, Inc., if you
have any questions.

'7;:;jA. I -;J
Howard A. Topelc:Jf

HAT/jt
Enclosure

cc: Harry F. Cole, Esq.--w/encl.



Fedenl Communications Commission

Beron die
Federal Comm••lallou Com..1ssioll

Wulll.atOll. D.C. 205S1

LE1TIR

FCC 97·25

Released: January 30. 1997

T\\'o If By Sea Broadcasting Corporation
c/o Ho",-ard A. Toptl
Mullin. Rh)lIC and Topel
1225 Connecticut Avenue. NW Suite 300
Washington. DC 20036-2604

Shurberg Broadcasting of Hartford
c/o Harry F. Cole
Bethtel &: Cole.
1901 L Street. NW Suite 250
Wasbington. DC 20036

Gendemen:

This refers to the December 12. 1996 letter filed by Two If By Sea Broadcasting Corporation" ..
(TIBS) requesting emergency relief. Specifically. nBS requtSll that the Commission
immediately grant its application for consent to the 8SSignment of license of WHCT-TV. Channel
18. Hartford. Connecticut from Martin W. Hot1illan. Trustee·in-Bankruptey (Trustee) to TIBS.
File No. BALCT·930922KE.

By way of background. in 1980 the Commission de,signated for hearing the application of Faith
Center. Inc.• (FCI) for renewal of the license of WHCT·TV. Su Fait" C,nt". Inc.. 83 FCC 2d
oWI (1980). Fet responded by filing a petitioll for special relief seeking permission to lr8Ilsfer
its license pursuant to the Commission's minority distress sale policy.' which the CommissiOn
granted. Sc, Fait" e,nI". In&.. 88 FCC 2d 788 (1981). In December. 1983. wbile Fel attempted
to effectuate a transfer of WHCT-TV. ShurberJ Broadcasting of Hartford. Inc.• (SBH) filed a
competing application against the station's still pending renewal. File No. BPCT·831202KF.
Ne\'ertheless. in December. 1984. the Commission sranted the 8SSignment of WHCT-TV to

Astroline Communications Company Limited Partnership (Astroline). Se, Faith Center. Inc.. 99

• Under this policy. a broadcast Ii_whose liceast had btaI desipaltd ror a hearina could sell ilS SUlion.
after designation ror hearinS but prior to COlNlICIICtlIltt or the harins. to a minority-eontrolled tntilJo' aI 75·. Of

l.:ss of the _ioel's fair market value. SlQlClflenl ofPolicy 011 MI_iIy Otmership of IJrcJockusling F<le:i/illa. 61
FCC 2d 979 (1971).
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FCC ~d 11M (198~).: In February. 1991 the Commission reinSlllted the SBH cl'Olpding
application against Astroline's license renewal application.; Mean.....hile. in 1988. Astroline haU
tiled for bankruptcy. and in May. 1991. the Commission consented to the assignment of license
lIfWHCT-TV to the Trustee-In-Bankruptcy. File No. BALCT-910506KH. Because WHCT-TV
had gone on' the air. the Trustee began filing requests for consent for the station to remain dark.
Finally. in September. 1993. the Trustee liIed the assignment application to TIBS which is the
subject of the instant request for relief.

SBH timely filed a Petition to De:!i that application in which it argued. inler ulia that
because the assets of WHCT-TV had either been foreclosrd upon or transferred out of the
licensee's estate. the Trustee holds a bare license. Petitioner fUrther asserted that despite
Astroline's representations to the Commission otherwise. it did not qualify ns a minority·
controlled entity for the purpose ofthe minority distress sale policy. Lastly. SBH maintained that
TlBS principal Micheal L. Parker. and applicants associated \l<ith Parker. have been the subject
of serious questions concerning their conduct before the Commission. which thus ruises an issue
regarding the qualification of the assignee to hold a Commission license. In response to these
daims. TlBS asserted that it had equipment in the transmitter building at the transmitter site. that
S6H was estopped from raising minority control issues since those had been decided by the
Supreme Court. and that the fact that the Commission had granted applications filed by TIBS and
Parker in the past indicated that both met the Commission's basic qualifications for Iice~.

Now TIBS requests immediate grant of its assignment application. Prompting this request
is a provision of the Telecommunications Act of 1996. as implemented by the Commission.
n:quiring that the licenses of stations off the air prior to February 8. 1996. \l<ill expire on
February 9. 1997 should they 1IOt resume'operation before that time.' TlSSasserts lhatifthe'
Commission grants its request and approves the assignment of WHCT·TV. it \l<ill place the
station back on the air prior to February 9. 1997. Although the Commission generally defers
action on the sale ora station during the pendency of that station's·renewal. TIBS cites precedent
which it claims stands for the proposition that the Commission \Ioill grant exceptions to the
d.:lerral policy' in extraordinary situations such as those involving bankruptcy·.~ or where grant of

- .

: SBH also filed. and the Commission rejected. objections to the diSlRSS sale policy. Fuidl Cc:nler. Inc.. $S RR
~d -'I (Mass Mcd. Bur. 1984); FailItC_.Inc.. S4 RR 2d 1286 (1983). Ultimalcly the Supreme Coun uphcldthe
constitutionality of this policy. S« MIUO S,oodcasting. Inc. v. FCC. 497 U.S. Sol7 (199O\.

• We nOle thar companlivc proceedings generally remain frozen in the wake of Bet:hlel ". FCC. 10 F3d 87$
(D.C.Cir. 1993)..'i« FCC Fmr.es Compuratiw Proceedings. 9 FCC Red lOSS (199-1/: .\I"JifiL-uri,m "1 FCC
C"'"f'<Jruti~e P".:eeJingJ Frett:e PoIiC)·. 9 FCC Rcd 6689 (1994).

' ...." Implementation o/Sectian -10)11/ a/the TeJecommunicOIians Act of 1996 (Sifent SlatiOlI.~uth(lri:ati-'.

FCC %-218 at 'S. released May 17. 1996: see also 47 U.S.C. §312(g) (1996).

• ........ Sto..-khultlen of CBS Inc.. II FCC Rcd 3733. 3748 (l99S): The 1IJa Company. I FCC Red 3988. 3981
(1993): Iknnell Gilbert Guines. S FCC Red 20S2 (Audio Serv. Div. 1990): JrthUT J. Ciri/Ii. ~ FCC ~d 69~6Q3

(I Q66I.
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lh.: sal.: \\ ill .:nsure continued operation of a station during the pendency of a ho::Iring
[lroc.:o=ding: TlBS also argues that the outstanding SBH petition to deny the assignment doc=s
1M preclud.: immediate grant of that application. because the Trustee has more than a ban: license
to assign sine.: it has th.: right to lease !he transmitter site. and because the "utt.:rl\" meridess"
all.:g3tions concerning Astroline and Parker can be raised during the compar.ul\·e rmewal
[lroc.:o=Jing.

In rej,'lUds to the bare license issue. SBH respqnds that TlBS gained the right to kase the
transmitter site after the tiling of the assignment application. and that the lease agreement metely
grants it the right to space on a transmitter tower. SBH further DOtes that the lessor sold the
transmitter site in December. 1995.' Additionally. SBH argues that the precedent cited b!'" JIBS
does not support grant of an exception to the deferral policy in a situation such as the one here.
where a petition raising serious character issues has been tiled against the assignment. and \\"bete
a competing application remains pending against a renewal application. Grant of the assigoment
cannot occur. maintains SBH. because Commission policy requires that it first examiDc ihe
,!ualitications of both assignor and assignee. and substantial questions ofmaterial fact ha\'e been
raised regarding the qualifications of both Astroline and Parker. SBH states that it has new
documentation supporting its claim about Astroline. With respect to Parker. SBH notes thai
although applications y,ith which he has been associated have been granted. in !hose applications
he lacked candor concerning the nature of his past problems with the Commission: which
included tindings that he had been central to applications found to have attempted fraud on the
Commission. I

TlBS has provided no basis for us to grant its request. Contrary to its assertions.
preco=dent does not support an exception to our deferral policy under the facts of !his case. In
Sladcholcler.f afCBS Inc.. we granted the transfer of CBS to Westinghouse despite the pendency
"r th.: license renewal of one of the stations involved in that transaction. as well as the existence
of a competing applicant who raised basic qualifications issues against the transferor. II fCC
Rcd 3733. 3748 (199S). Unlike the instant case. however. that case involved special
circumstances in that deferring the transfer pending the comparative bearing would compel delay
of a merger involving 31 broadcast facilities.' Finally. and most critically. in that case the

••<iett .'.tirJ.OhiQ CommllnicQ/iOlU. Inc.• 90 FCC 2d 114 (1912).

- In ilS reply. nBS noted that in Janllal)'. 1997. il entered into two ~eclncDlS wilh the transmitter site lessors
su,-cessDl". one giving il the righl to use space on a transmission tower. IIId another conveying to il a tdcvision
transmission antenna currenlly mounted on thaltower. for use at the site.

, S8H also presents a copy or a record from !he Office or the ScacuIy or the Stale or Delawa,~: daI~
o.:.:ember :l0. 19%. declaring that nBS ·is no longer in exiSlenc:e and good sunding under the laws or the SlaIe
of Delaware" due to railure to pay its !aXes.

., .\lid-Ohiu Cnmmunicu/iulU. Inc.• Ihe olhcT case cited by nBS in which we granted an exceplionlo our d<fernl
policy involved e"raordinary circumstances nOl present here. 90 FGC 2d 114 (assignment granted despite pending
renewal where controlling interes.t in licensee's stock was in escrow account and not subject 10 exercise b) ""l'OClC.

3

'- ........ - .. --•._....._-----_._--



Federal Communications Commission FCC 97-25

•o

Cummission \\;)5 able to address and resolve all of the outstlllding basic qualilications issues
raised in the .:ompeting applicanfs petition to deny. Thus. we indicated thaI "where lhe pendenc~'

\If a transli:r application overlaps with the renewal period of one of the sl:llions invol\'et.I in a
mulliple-slalion lransti:r. we shall employ [this procedure] so long ;)5 lhere remain no basic
,/ualiticalions issues a!1ainsl lhe transferor and transferee that cannot be resolved in actiny on the
lranster . . . .. II FCC Rcd at 3750.

Petitioner has raised serious basic qualifications issues against the parties in\'o\\·et.I Wilh
this application. and has presented a plethora of documentation in support of these allegations.
SBH claims that although Astroline represented that it qualified as a ininority-controlled entity.
control of the company actually rested with its non-miDority principals. in contravention of the
minority distress sale policy. and provides documentation to support these claims. including
copies of reports by Astroline to the Internal Revenue Service indicating that the supposed
controlling minority principal actually o....ned less than 1% of the company in 1985. 1986 and
1987.'" Serious ~haracter questions also remain regarding' the assignee. ParkerfTIBS. For
example. in one instance an administrative law judge disqualified an applicant in a comparative
hearing for a new lelevision station after finding Parker to be an undisclosed principal in that
applicant See Religious Broadcasting Network. 2 FCC Red 6561. 6566-67 (I.D. 1987). The
Review Board upheld the disqualification. characterizing the application as a "travesty and a

, hoax.." 3 FCC Rcd 4085. 4090 (Rev. Bd. 1988). and the applicant as a "transpicuous sham" which
had "attempted fraud" upon the Commission. ld at 4091.

~Ioreover. although lhe assignee presented us with the January 1997 contracts between
it and the transmitter site lessor's successor. giving it the right to use space on a transmission
tower. and conveying to it the television transmission antenna. none of the parties to the
application have refuted the allegation that the assignor held nothing more than a bare license at
the time it filed the instant assignment application in 1993. Nor has the Trustee provided an
inventory of its assets sufficient to demonstrate that it possesses the technical ability to operate
WHCT-TV. Indeed. except for periodically filing requests for extension of time to remain dark.
~ince 1993 the Trustee has remained completely silent regarding the fate or'WHCT-TV and. to
our knowledge. has never attempted to return the station to the air. despite the fact that the
~talion's license will expire in February. 1997 should he not do so. Under Section 309 of the
Communications ACl 47 U.S.C. §309(d)(2)-(e). if a substantial and material question of lact is
presented to the Commission. the application sball be designated for bearing. In this instance.
we believe that the numerous allegations against the parties involved in this assignment raise
substantial and material questions of fact which cannot be resolved in acting on the assignment
wi thout a hearing. as requested by TIBS.

including trustee or conservalor~

,.. Th~ fact llullthe case wenl 10 the Supreme Court in order to address the constitutionality of the minori~

Jistress sale policy. does nol prevenl the Commission from invesripling all<galions concoming th~ \·er.lcil~ of
.-\stroline"s represenlalions regarding its compliance with the minori~'-controlled entity criteria.
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On January:! I. 1997. SBH tiled a response which alleged. inter uliu. that a prohibited
,'X Ptlrtt: communication took place between a member of the Mass Media Bureau stan' and til.:
Trust<:e. .\ copy of the response was served on the Managing Director who has referred this
matter to the Commission lOr evaluation in connection ~ith the pleading of which it is a party.
In its response. however. SBH has provided no evidence in support of that allegation. To the
extent that such e\idence may exist. it should be submitted to the Otlice of the Managing
Director. .<;':t: 47 C.F.R. §1.I214.

Finally. we note that our decision today will not adversely affect the \ie\\ing public in
the Harttord area since WHCT·TV has not provided service for over five years. Nor does our
action pre,'ent the Trustee from taking measures to resume service on WHCT·TV prior to
Febl'Wll)' 9. 1997. Consequendy. having considered all the materials before us in this matter. the
request for emergency relief. tiled by Two [I' By Sea IS DENIED.

This letter was adopted by the Commission on January 30. [997.

BY DIRECTION OF THE COMMISSION

William F. Caton
Acting Secretary
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LAW Ofl'ICE~

MULLIN, RHYNE AND TOPEL
PROFESSIONAL CORPORATION

1225 CONNECTICUT AVENUE. Nw. - SUITE 300
WASlDNGTON. D.C. 20036-2604

(202) 659-4700 TELECOPIER (202) 872-0604

March 11, 1997

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W.--Room 222
Washington, D.C. 20554

RECEIVED

1Wl' ,:,~

f£l1EllAl COMM'.ii'liCt;TIC'''S~
OA:lCE OF SEfJlETAl/Y SSION

/

Re: Massachusetts Redevelopment Limited Liability Co.
WHRC(TV) , Norwell, Massachusetts
File No. BALCT-961007IA

Dear Mr. Caton:

Enclosed in tripl~cate with respect to the above-referenced
application is a copy of a letter from the FCC. A Petition for
Reconsideration was filed on March 3, 1997, and is pending. Please
call the undersigned counsel for Massachusetts Redevelopment
Limited Liability Compariy if you have any questions.

HAT/jt
Enclosure



Federal Communications Commissloa

Beron til.
Federal Co....ualcatlon. Co••IDIo.

WaslllaltOl. D.C. 10554

LEnIR

FCC 97-15

(

Released: January 30. 1997

Two If By Sea Broadcasting Corporatioa
c/o Holllo'81'd A. Topel
Mullin. Rhyne and Topel
1225 Conneclicut Avenue. NW Suile 300
Washington. DC 20036-2604

Shurberg Broadcasting of Hartford
CIO Harry f. Cole
Bec:hlel &: Cole.
t90 I l StreeL NW Suite 250
Washington. DC 20036

Gemlemen:

This refers to the December 12. 1996 letter filed by Two If By Sea Broadcasting Corporation
(TIBS) requesting emergency relief. Spec:itic:ally. TIBS requests lhat the Commission
immediately grant its application for consent to the assignment of license of WHCT-TV. Channel
t8. Hartford. Connecticut from Martin W. Hoffman. Trustee-in-Bankruptcy (Trustee) 10 TlBS.
File No. BAlCT-930922KE.

By way of background. in 1980 the Commission de,signated for hearing the application of Failh
Center. Inc.• (FCI) for renewal of the license of WHCT-TV. St, Faitlt C,nter. Inc.. 83 FCC 2d
oWt (1980). fCI responded by filing • petition for special relief seeing permission 10 IranSfer
its license pursuant to the Commission's minority distress sale policy•• whlc:h the CommissiOn
granted. Se, Faith C,nler, Inc., 88 FCC 2d 788 (1911). In December. 1983. while fCI attempted
to effectuate a transfer of WHCT·lV. Shurbera Broadc:asring of Hartford. Inc.. (SBH) filed a
competing application against the station's still pending renewal. File No. BPCT·83I202Kf.
Nevertheless. in December. 1984. the Commission granted the assignment of WHCT-lV 10
Astroline Communications Company limited Partnership (Astroline). St, Faith Center. Inc.. 99

, Under Ihis policy. a broadcast licensee whose license IIad been desipated I'ar a hearinl could sell its SlIlion.
~I\er designation ror hoearinl bul prior to commencement or the hearilIa. to a mittority-controlled entity. 1S·. or
less or lhe Sllllion's rair marlr.et value. Stal_ of Policy 01/ Mi_ity o..~ofBroaJ,:usting FtJ':ilitin. 68
FCC ~d 979 ( 1971).
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FCC ~u IlfW (I98~).: In February. 1991 the Commission reinstated the SBH 1:1ll11pding
applil:ation against Astroline's license renewal application.) Meanwhil~. in 1988. Astroline Iwu
Ii led for bankruptcy. and in May. 1991. the Commission consented to the assignment of license:
uf WHCT-TV to the Trust~-In-Bankruptcy. File No. BAlCT-910506KH. Because WHCT-TV
hau gone olT the air. the Trustee began filing requests for consent for the station to remain dark.
Finally. in September. 1993. the Trustee filed the assignment application to T1BS which is the
su~ic:ct of the instant request for relief.

SBH timely filed a Petition to Deny that application in whicb it argued. inler uliu. that
because the assets of WHCT-TV had either been foreclosed upon oc transferred out of the
Iicensee's estate. the Trustee holds a bare license. Petitioner liJnber asserted that despite
Astcoline's representations to the Commission otherwise. it did not qualify as a minority­
I:ontrolled entity for the purpose of the minority distress sale policy. lastly. SBH maintained that
T1BS principal ~ficheaJ l. Parker. and applicants associated with Parker. have been tbe subject
of serious questions concerning their conduct before the Commission. which thus raises an issue
regarding the qualification of the assignee to hold a Commission license. In response to these
daims. T1BS assened that it had equipment in the transminer building at the transminer site. that
SBH was estopped from raising minority control issues since those had been decided by the
Supreme Coun. and that the fact that the Commission had granted applications filed by T1BS and
Parker in the past indicated that both met the Commission's basic qualifications lor licensees.

Now TlBS requests immediate grant of its assignment application. Prompting this request
is a provision of the Telecommunications Act of 1996. as implemented by the Commission.
requiring that the licenses of stations off the air prior to February 8. 1996. will expire on
February 9. 1997 shOuld they not resume'operation before that time.' T1BS assens that if the
Commission grants its request and approves the assignment of WHCT-TV. it will place the
station back on the air prior to February 9. 1997. Although the Commission generally defers
action on the sale ofa station during the pendency of that station's·renewal. TIBS cites precedent
\\ hich it claims stands for the proposition that the Commission lA,ill grant exceptions to the
deferral policy in extraordinary situations such as those involving bankruptcy.~ or where l;rant of

: SBH also filed. and die Commission rejected. object;_ 10 dle distress sale policy. Fuith Center. I",'.. 55 RR
!d·H (Mass Mod. Bur. 1984); Failh CUlD'. Inc.. 54 RR 2d 1216(1983). Uhimalely lhc Supreme Coon uphdd lhc
eonslilUlionality of Ihis policy. S« Mdro BrOtJdcasling. Inc. Y. FCC. 497 U.s. 5-17 (19901.

, We nOle lhat companrive proceedings generally remain frozen in dle wake of &t:lrtel ". FCC. 10 FJd .75
cD.C.Cir. Il)QJI..~ FCC Frftr-es Compuratiw Prcx:eedirrgs. 9 FCC Red IOS5 (199-1J: .\/tlJi/kuti'ln til FCC
Cm"l",ruti..: I'ro.:eedings Free:e Policy. 9 FCC Red 6689 (1994).

. .x" ImplementQtiOlt ofSectiOlt -IOJI II of1M Telecommunications Act of 1996 ISilent Slutio" Authori:utinn.".
FCC 116-218 a1'5.released May 17. 1996: SHU/JO 47 U.S.C. §312(g) (1996).

• .'i.:" Sto•.-UrutJen ofCBS Inc.. II FCC Red 3733. 3748 (1995); TIw h:t Cumpany. 8 FCC Red 31l88. JIl88
(I qq31: &:nnell Gilbert GuilleS. S FCC Red 20S2 (Audio Serv. Diy. 1990); .~rthur .~. Cirilli. 2 FCC !d 6CI:!.6'13
i 1'1661.
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the: sale: \\ ill e:l1sure continued operation of a station during the pendenc~' of a ho::tring
proce:e:ding: T[BS also argues that the outstanding SBH petition to deny the assignmem do.:s
1M pre:ciude: imme:diate grant of that application. bc:cause the Trustee has more than a bare lice:nse:
tll assi£11 sil1ce: it Ms the right to lease the transmitter site. and because the 'utte:r[y mmt[ess'
alle:gations conce:ming Astroline and Parker can be raised during the: comparath'e: renewal
procc:c:ding,

[n regards to the bare license issue. S8H resPQnds that TIBS gained the right to lease the
transmitter site tJfrer the tiling of the assignment application. and that the lease agreement merely
grants it the right to space on a transmitter tower. SBH further notes that the lessor sold the
transmitter site in December. 1995.7 Additionally. SBH argues that the precedent cited b)' TIBS
does not support grant of an exception to the deferral policy in a situation such as the one here.
where a petition raising serious character issues bas been filed against the assignment. and where
a competing application remains pending against a renewal application. Grant of the assignment
cannot occur. maintains SBH. because Commission policy requires that it first examioe ihe
4ualitic:llions of both assignor and assignee. and substantial questions of material tact ha~~ been
raise:d regarding the qualifications of both Astroline and Parker. S8H states that it has new
documentation supporting its claim about Asteoline. With respect to Parker. SBH notes that
although applications \\lith which he bas been associated have been granted. in those applications
he lacked candor concerning the nature of his past problems \\lith the Commissioll; which
included tindings that he had been central to applications found to have attempted fraud on the
Commission.•

TIBS has provided no basis for us to grant its request Contrary to its assenions.
prt:cedent does not support an exception to our deferral policy under the facts of this case. [n
S/odcho/dl!r.v orCBS Inc.. we granted the transfer of CBS to Westinghouse despite the pendency
..I' the license: renewal of one of the stations involved in that transaction. as well as the existence
of a competing applicant who raised basic qualifications issues against the transferor. II FCC
Rcd 3733. 3748 (1995). Unlike the instant case. however. that case involved special
circumstances in that deferring the transfer pending the comparative hearing would compel delay
of a merger involving 31 broadcast facilities.' Finally. and most critically. in that case the

...W .lIid-Ohio ComMllllicOliOlU, lilt:.. 90 FCC 2d 114 (1912).

• In its reply. TIBS note.. that in Janulr)'. 1997. il cntmd inlo two agreemtlIlS wilh lhc transminer site Jesso('s
successor. one giving it the ri&ht to use 5pICe on a transmission tower. and another conveying to it a tdtvision
lransmission anlenna cUrTelltly mounled on that tower. for use at the site.

• SBH also presents a copy of a record from the Office of lhe Sccretlr)' of the State of Delaware: dated
lkcembcr 10. 1996. dcclaringlhat fiBS ·is no longer in existence and good sunding under the laws of dle Slate
of Delaware· due to failure 10 pay its taxes.

" ,\lid-Ohiu (·"mmuniCuliutU. lilt:.. the other case cited by fiBS in which we pted an exception to our dtfeml
polic~ involved extraordinary circumstances not present here. 90 FGC 2d 114 (assignment granted despite pending
renewal where controlling interest in Iicensee's stock was in escrow accounl and not subject to exercise b~ anyone.

3

... - .. _.. -_.------------



Federal Communications Commission FCC 97·Z5

Commission \\as ~ble to ~ddress and resolve ~II of the outstanding basic qualilications issues
rais<d in the competing ~pplicant" s petition to deny. Thus. we indicated that "where the penckncy
of a transler ~pplic~tion overlaps with the renewal period of one of the stations invol\"ed in ~

l11ultipt.:-st~tion transler. we shall employ [this procedure) so long as there remain 00 basic
lJu~lilic~tions issues ~gainst the transferor and transferee that cannot be resolved in acting on the
transler ... ." II FCC Rcd at 3750.

Petitioner has raised serious basic qualifications issues against the panies in\"ol\-ed with
this application. and has presented a plethora of documentation in support of these allegations.
SBH claims that although Astroline represented that it qualified as a ininority-<:onrrolled .:ntil)·.
control of the company actually rested with irs non-minority principals. in contra\'ention of the
minority distress sale policy. and provides documentation to suppon these claims. including
copies of reports by Astroline to the Internal Revenue Service indicating that the supposed
controlling minority principal actually owned less than 1% of the company in 1985. 1986 and
1987.'" Serious character questions also remain regarding the assignee. ParkerfTlBS. For
example. in one instance an administrative law judge disqualified an applicant in a comparati\·e
hearing for a new television station after finding Parker to be an undisclosed principal in that
applicant. See Religious Broadcasting Networ!c. 2 FCC Rcd 6561. 6566-67 (1.0. 1987). The
Review Board upheld the disqualification. characterizing the application as a "travesty and a
hoax." 3 FCC Rcd 4085. 4090 (Rev. Bd. 1988). and the applicant as a "transpicuous sham" which
had "attempted fraud" upon the Commission. ld at 4091.

~Ioreo\·er. although the assignee presented us with the January 1997 contracts between
it and the transmitter site lessor's successor. giving it the right to use space on a transmission
lower. and conveying to it the television transmission antenna. none of the panies to the
~pplication have refuted the allegation that the assignor held nothing more than a bare license at
the lime it tiled the instant assignment application in 1993. Nor has the Trustee provided an
inventory of its assets sufficient to demonstrate that it possesses the technical ability to operate
WHCT-TV. Indeed. except for periodically tiling requests for extension of time to remain dark.
since 1993 the Trustee has remained completely silent regarding the (ate of\VHCT-TV and. to
"ur knowledge. has never anempted to return the station to the air. despite the fact that the
station's license \\<ill expire in February, 1997 should he not do so. Under Section 309 of the
C\'mmunications ACl 47 U.S.C. §309(d)(2He), i( a substantial and material question of fxt is
presented to the Commission, the application shalWle designated (or hearing. In this instance.
we believe that the numerous allegations against the parties involved in this assignment raise
substantial and material questions of fact which cannot be resolved in acting on the assignm.:nt
without ~ hearing. as requested by TIBS.

including lrustee or conservator).

,.. The factrh;ll !he case went 10 the Supreme Court in order 10 address the constitutionality of lhe minori~

JiSlress sale policy. does nor prevent the Commission from investigllinJ a1lep1ions concerning Ihe ,-.:raei!} "r
_-\slroline"' representations regarding its compliance with the min~--controlled entity crileria.
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"

On January:! I. 1997. SBH tiled a response which alleged. inter aliu. Ihal a prohibiled
,'.1' I'lIrt<: communication look place between a member of the Mass Media Bureau stall' and lhe
TrUSlee. A copy of lhe response was served on the Managing Director who has reterred this
matter 10 lhe Commission tor evalualion in connection with the pleading of which it is a pany.
In its responso:. however. SBH has provided no evidence in suppon of Ihat allegation. To Ihe
eXlent thaI such evidence may exist. il should be submitted to the Otlice of the Managing
Direclor. S<:<: 47 C.F.R. §1.I214.

Finally. we note that our decision today will not adversely affect the viewing public in
the Hantord area since WHCT·TV has not provided service for over five years. Nor does our
aClion pre\'ent the Trustee from taking measures to resume service on WHCT·TV prior to
February 9. 1997. Consequently. having considered all the materials before us in this matter. the
request for emergency relief. filed by Two If By Sea IS DENIED.

This letter was adopted by the Commission on January 30. 1997.

BY DIRECTION OF THE COMMISSION

William F. Caton
Acting Secretary
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1116/97

11/10/97

11111197

11114/97

11/17/97

TIME ENTRIES IN 1201.0004 FOR JWR

0.25 Study of issues re amending assignment application

0.75 Draft amendment re effect ofJanuary 30 letter on transferability oflicenses

0.50 Revise amendment

0.25 Study of issues re amending assignment application; letter to M. Parker re
amendment

0.25 Revise letter to M. Parker re assignment application and amendment



ll/10/97

11/11/97

11/14/97

TIME ENTRIES IN 1201.0005 FOR JWR

0.75 Draft amendment re effect of January 30 letter on transferability oflicenses;
review application re reference to January 30 letter

0.50 Revise amendment

0.25 Study of issues re amending assignment application; letter to M. Parker
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DECLARATION

Timothy M. Gray hereby declares as follows:

1. I am a legal assistant at the law firm ofFleischman and Walsh, L.L.P.

2. I have reviewed the publicly available records of the Federal Communications
Commission ("FCC") for files relating to the construction permit ofMt. Baker Broadcasting Co., Inc.
for a new television station in Anacortes, Washington. My review indicated that no such files are
available in the FCC's public reference room or from the archives of retired FCC files. Upon inquiry
to Lisa Smith, Staff Attorney of the FCC's Video Services Division, I was told that the files in
question no longer exist.

3. I declare under penalty ofpe~ury that the foregoing is true and correct. Executed on
August 11, 1999.

",-- ~
\~(Y\.~

=Tl:-°m-o-'th'--y--=M. Gray e --

104504.0

-- _ ..__ _-------_._----



Declaration of Cheryl Lincoln

Cheryl Lincoln hereby declares as follows:

1. I am a legal assistant at the law firm of Holland & Knight LLP.

2. I have reviewed the publicly available records of the Federal
Communications Commission ("FCC") for the following applications, with the
following results:

a. Application of Michael L. Parker for construction permit
for low power television station in Los Angeles, California (BPTTL­
891208Z1). FCC database (see attachment) shows that this application was
dismissed on April 2, 1993. A copy of the application is not available from the
FCC's files.

b. Application for consent to assignment of license for
international broadcast station KCEl (now KA1J) to Two If By Sea
Broadcasting Corp. (BALIB-9208100M). A copy of the original application is
available from the FCC's files, but not any amendment.

3. I declare under penalty of perjury that the foregoing is true and
correct. Executed on August -.!i, 1999.

WASI #579127 vI


